WHAT IS AMERICAN JURISPRUDENCE? 

The term American jurisprudence" has been taken in this address as 
meaning the scientific conception of that system of law judicially 
administered within the United States-not alone the science of American law 
or the science of law as applied to America. It is the judicial administration of 
law, which, with us especially, gives it a character and vitality of its own. 

According to the original 1936 claim of copyright for American 
Jurisprudence Volumes 1 and 2, “American [J]urisprudence [is] a 
comprehensive text statement of American case law, as developed in the 
cases and annotations in the annotated reports system, being a rewriting of 
Ruling [C]ase [L]aw to reflect the modern developments of the law.” Library 
of Congress, Catalog of Copyright Entries, Vol. 33 

Since “American [J]urisprudence [is] a comprehensive text statement 
of American case law, as developed in the cases and annotations in the 
annotated reports system, being a rewriting of Ruling [C]ase [L]aw to reflect 
the modern developments of the law.” It is clearly far more than just an 
encyclopedia, and American jurisprudence is defiantly a source of binding 
authority! 

There have been lawyers bold enough to attack bad precedents in our 
highest Courts and to destroy them. You recollect that conspicuous instance 
of coming to a right decision by overturning a wrong one, which is furnished 
by the history of the Supreme Court of the United States. In 1825, a libel in 
admiralty for seamen's wages, earned upon a steamer on the Missouri River, 
was dismissed for want of jurisdiction, and, on appeal, Mr. Justice STORY 
delivered the unanimous opinion of the Court, that admiralty furnished no 
remedies for services that were not rendered on tide-water. 

There was no better authority for this than that such had been the rule 
of the English Admiralty. But, a quarter of a century later, the same Court, 
speaking through a greater, though less learned judge, and with but one 
dissenting voice, reversed their position, and declared that America could 
not adopt the’ English definition, by which, in the terse phrase of the Chief 
Justice, "the description of a public navigable river was substituted in the 
place of the thing intended to be described." This case of the Genesee Chief' 
is one of the half dozen decisions that stand out as the great land marks of 
American jurisprudence. 

| should put first in time that of Marbury v. Madison,2 in which Chief 
Justice MARSHALL asserted the right of the Courts to declare any statute void 
which was in conflict with the Constitution. 

The second place | would assign to Fletcher v. Peck,3 where a private 
individual was protected against the revocation of a public grant. 

Then comes Dartmouth College v. Woodward,4 in which Chief Justice 
MARSHALL read into the words of the Constitution a meaning which he 
admitted might never have been thought of by the. men who framed, or the 
people who ratified it. It made the subjection of the sovereign State to the 
performance of its own obligations, at the '12 How. 455. 2 1 Cranch 137455. 
2 1 Cranch 137. S6 Cranch 87. 44 Wheat. 518. 


AMERICAN JURISPRUDENCE command of the civil court, is a rule of our 
jurisprudence. It brought a new theory of corporate rights into existence. 
When they rested on a public contract, that contract the public must 
perform. 

To Milligan's Case one we turn when we seek the limitations of 
individual liberty in time of war; to Cummings v. Missouri, for its safeguards 
against ex post facto legislation. 

The Slaughter House Cases, brought sharply out the distinctions 
between the citizen of a State and the citizen of the United States. In Loan 
Association v. Topeka,’ those limitations on the legislative power, which are 
inherent in the nature of a free government, are stated with telling & binding 
force, in their bearing on questions of a public use. 

The drift of American jurisprudence is towards the expression of the 
law in an orderly and official form; in other words, towards codification. It has 
approached the question of the law from the practical side and in a practical 
way. 

There are other decisions of the Supreme Court which are as often 
referred to as these, because they settle hard fought controversies over the 
meaning of our Constitution in its words, and political aspects; however, 
those that | have mentioned seem to me especially noteworthy in their 
bearing on the subject we have now before us-the relation of the law to the 
individual. 

Many statements relied upon in cases cited to the contrary are pure 
and simple dicta, and, therefore, cannot serve as a source of binding 
authority as in American jurisprudence or . See, e.g., Alexander v. Sandoval, 
532 U.S. 275, 282, 149 L. Ed. 2d 517, 121 S. Ct. 1511 (2001) (“The Court is 
bound by holdings, not language.” ); Kokkonen v. Guardian Life Ins. Co., 511 
U.S. 375, 379, 128 L. Ed. 2d 391, 114 S. Ct. 1673 (1994) (“It is to the 
holdings of our cases, rather than their dicta, that we must attend . . ..”); 
United States v. Dixon, 509 U.S. 688, 706, 125 L. Ed. 2d 556, 113 S. Ct. 2849 
(1993) (quoting United States Nat. Bank of Or. V. Independent Ins. Agents of 
Am., Inc., 508 U.S. 439, 463, n.11, 124 L. Ed. 2d 402, 113 S. Ct. 2173 (1993), 

American jurisprudence is defiantly a source of binding authority on 
the Congress and all of its members, as well as the President of the United 
States,11 


16 Am. Jur. 2d Constitutional Law 
§ 6 2021 Update. 

American jurisprudence or C.J.S./Constitutional law is that department 
of the law which treats constitutions and the validity of enactments as tested 
by the criterion of conformity to fundamental law.1 It is the field of law 
dealing with aspects of constitutional provisions, such as restrictions on 
government powers and guarantees of rights.2 It is also the body of law 
deriving from the U.S. Constitution and dealing primarily with governmental 
powers, civil rights, and civil liberties.3 In constitutional law, the word 
"constitution" implies the written instrument agreed upon by the people as 


the absolute rule of action and decision for all departments and officers of 
government, in respect to all points covered by it, which must control until it 
is changed by the authority which established it.4 16 C.J.S. Constitutional 
Law § 4. Constitutional law. 

The vitality of American jurisprudence or C.J.S./Constitutional law and 
constitutional principles also cannot be allowed to yield simply because of a 
disagreement with them.4 Thus, an effort to accommodate community 
sentiment or the wishes of the majority of the voters, although usually valid 
and desirable, cannot justify the abandonment of a constitution, 
Constitutional law and fundamental constitutional rights5 16 C.J.S. 
Constitutional Law § 7. Constitution not subject to suspension, departure, or 
abandonment. 

The drift of American jurisprudence is towards the expression of the 
real law in an orderly and official form; in other words, towards codification of 
a comprehensive text statement of American case law to what the real law is. It 
has approached the question from the practical side and in a practical way. 

An example of such a comprehensive text statement of American case law 
to what the real law is. Would be The Power of state to license or tax, Motor 
vehicle use. 

The Power of state to license or tax, Motor vehicle registration is a 
traditional government function.1 Because the operation of a motor vehicle 
is a privilege, 2 the legislature of each state may, in the exercise of the 
police power, enact reasonable regulations requiring the licensing or 
registration of motor vehicles,3 including the private motor carriers of 
property,4 and public or common 5 carriers of persons or property for hire. 
7A Am. Jur. 2d Automobiles § 60 Power of state to license or tax, 
generally. Licensing or registration enactments frequently are made 
applicable to motor carriers—that is, to vehicles operated for compensation 
or for hire. 7A Am. Jur. 2d Automobiles § 85 Motor carriers. Because, 
the use of highways for the purpose of transporting persons or property for 
hire, is a special or permissive use, a privilege. 7A Am. Jur. 2d 
Automobiles § 13 Vehicles engaged in transportation for hire. 

What these example sections of American jurisprudence includes is very 
important due to (applying the legal maxim of expressio unius est exclusio alterius) 
Few cases have provided a more appropriate occasion to apply the maxim 
expressio unius exclusio alterius est, under which the enumeration of things to 
which a statute applies is presumed to exclude things not mentioned. This principle 
was applied to a similar issue in F.T.C. v. Netscape Communications Corp. (N.D.Cal. 
2000) 196 F.R.D. 559, 561, Here what is repeatedly mentioned is motor carriers— 
that is, to vehicles operated for compensation or for hire. 

Thus, these example sections of American jurisprudence show the real 
law or true reading of any states statutory law requiring Licensing and or 
registration is only applicable to motor carriers vehicles operated for 
compensation or for hire. 

When a constitutional provision has received a settled judicial 
interpretation in American jurisprudence and is incorporated into a new 


constitution, it will be presumed to have been retained with knowledge of the 
previous construction and courts will be bound to adhere thereto.2 16 Am. 
Jur. 2d Constitutional Law § 90 2021 Update. 

Statutory law, in order to be valid, must conform to applicable 
constitutions and American jurisprudence/Constitutional Law both federal 
and state.1 In other words, constitutional language controls legislative 
language.2 Accordingly, constitutional provisions control in any conflict with 
lesser laws, such as statutes, local ordinances, administrative regulations,3 
and case law.4 No statute can, therefore, breathe life into an instrument 
made and executed in contravention of a constitutional inhibition.5 16 C.J.S. 
Constitutional Law § 8. Conformance of statutory and common law to 
constitution. 

The word "constitution" means a declaration of fundamental laws or 
principles for the government of a nation or state.1 A constitution is the 
fundamental law by which all people of the state are governed;2 it is the 
basic charter of state governance.3 A state constitution receives its force 
from the express will of the people4 and is the embodiment of the will of the 
people5 regarding the limits on governmental power.6 The legitimacy of any 
constitution is derived primarily from the consent of those agreeing to be 
bound by it.7 Where a constitution asserts a certain right or lays down a 
certain principle of law or procedure, it speaks for the entire people as their 
supreme law.8 Whatever the constitution prescribes, the general assembly, 
and every officer or citizen to whom the mandate is addressed, must do, and 
whatever it prohibits, the general assembly, and every officer and citizen, 
must refrain from doing.9 The government has broad powers, but the means 
it uses to achieve its ends must be consistent with the letter and spirit of the 
constitution.10 A strong public desire to improve the public condition is not 
enough to warrant achieving the desire by a shorter cut than the 
constitutional way.11 The powers granted under the Constitution are not 
infinite; the power the Constitution grants, it also restrains.12 Although a 
constitution may be either written (as in the case of the United States) or 
unwritten (as in the case of Great Britain), the word "constitution," as applied 
to the organization of our federal and state governments, always implies a 
written document which is understood to have been enacted by the direct 
action of the people.13 A constitution is a fundamental document, which, in 
recognizing citizens’ rights and establishing government, provides essential 
checks and balances whose complexity is to be neither undervalued nor 
disregarded.14 16 Am. Jur. 2d Constitutional Law § 1 2021 Update. 

AMERICAN LAW REPORTS, AMERICAN JURISPRUDENCE, CORPUS JURIS 
SECUNDUM Fact sheet 

The Am Jur family of products provides you with fast, authoritative answers to 
any aspect of civil, criminal, substantive, and procedural law. Corpus Juris 
Secundum is a comprehensive legal encyclopedia containing over 400 topics that 
are cited and quoted as authority in Courtrooms across the United States. In each 
article, the broad principles of the law are explained and put into context, so you 
know how they [the laws] are applied by lawyers and the Courts. 


Conclusion 
So, American jurisprudence/Constitutional Law is a declaration of 
fundamental laws or principles for the government of a nation or state. 
American Jurisprudence or C.J.S. also called Constitutional Law is the 
fundamental law by which all people of the state are governed, and is 
binding authority on a Nation or State government. 


